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Message

From: Wester, Barbara [wester.barbara@epa.gov]

Sent: 2/7/2019 4:01:16 PM

To: Nelson, Leverett [nelson.leverett@epa.gov]; Klassman, Debra [klassman.debra@epa.gov]; Lee, Sandra
[lee.sandra@epa.gov]

Subject: FW: Complaint alleges EPA suppressed comments on PolyMet permit

this was forwarded to me but i’'m not sure the source of the article right now.

Subject: FW: Complaint alleges EPA suppressed comments on PolyMet permit

Marshall Helmberger

REGIONAL—A former attorney with the Envirornmental Protection Agency has told a goverament watchdog that officials with
the Minnesota Pollution Control Agency, and Trump administration appomtees in the EPA’s Midwest office, may have worked
m concert to keep the concerns of EPA professionals over the MPCA s water quality permit for PolvMet under wraps.

Jeffry Fowley, who spent his legal carcer with the EPA office that serves Now England, ciles wanamed sources withan the
agency 1o a Jan. 31 complamnt to the EPA’s Inspector General, Kathlene Butler,

Fowley's report to the Inspector General mdicates that carcer staff m the EPA’s Region V [Midwest] office had concerns that
the water discharge permit (known as an NPDES permit) that the MPCA proposed to 1ssue to PolvMet for 1ts proposed copper-
nickel mine near Hoyt Lakes, was not in compliance with federal law.

Fowley said he has also been advised that the regional office “cooperated with the state Jof Minnesotal in helping to keep such
comments off the state record, in ways that seem designed to hide the concerns from the public and even from the Minnegsota
state appeals court that 1s expected to review the permit.”

Fowley and others believe that MPCA officials did not want enitical EPA comments meluded as part of the ageney’s
administrative record, given that the agency anticipated that litigation over the permit was likely. When courts review agency
decisions, they rely almost exchusively on the information m the administrative record in formulating their decisions, so
scrubbing a record of critical comments could potentially help an agency defend a controversial decision,
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According to Fowley, a conversation between then-MPCA Commussioner John Ling Btine and Trump-appointed EPA Region V
Administrator Cathy Stepp appears to have been the impetus for the apparent suppression of EPA’s written comments.

That’s a claim that MPCA officials vehemently deny. “The MPCA did not, at apy time, ask EPA 1o suppress or withhold
comments on the PolyMet NPDES permit,” said Shannon Lotthammer, MPCA Assistant Commissioner for Water. “We knew
that followmg the public comment process our permitting staff wounld be making revisions to the draft permit based on public
comments, so we recommended that EPA share their comments after that revision. This 18 not cuiside the norm of the MPCA-
EPA relationship, and has happened with other pormuts.”

The EPA 15 considered a cooperating agency in the PolyMet envirommental review and pernntting process, so the lack of EPA
written comments during the penmit roview process was unasual. For vears, the agency had routinely provided highly detatled
and authoritative comments as the project has advanced. The lack of comments was unusual enongh that the MPCA mentioned
their absence n a press release announcing the ssnance of the PolyMet permit. An attorney for the MPCA, Michael Schmidt,
also mformed an attorney with the Minnesota Center for Environmental Advocacy on Dec. 17 that “we did not get anv feedback
from the EPA on the PolyMet pormit.”

It turns out, however, that those statements may have been misleading. Emails obtaimed through a public mformation request to
the MPCA reveal plans for a conference call m April 2018 between staff from both the MPCA and the EPA, duning which EPA
staff would read portions of the written comments they had prepared but were bemg told not to submit.

A March 16, 2018, email from the MPCA s Joff Udd references a phone call with Kevin Thiede, who serves as chief of staff for
regional administrator Stepp. “And 1 just got off the phone with Kevin. He would like to continue with the routine check-in
meetings every fow weeks as we go through the comments and any peroat revistons. He would hike to have one the first week
of April 1o walk through what the comment letter would have said if it were sent. ... h

Fowley smd he has confirmed that the Apnl conference call took place and that Udd, attorney Schmidt. and muming program
supervisor Richard Clark took part representing the MPCA.

While MPCA officials maintamed for months that the FPA had not provided comments on the permit, that position shifted
dramatically on Jan. 31, when a news organization, called Inside EPA, inquired about the situabon while reporting on Fowlev’s
complaint to the Inspector General.

“Although EPA did not send written comments during the public comment peniod, EPA stafl and MPCA porontting staff were
m regular contact before, during and after the drafling and tssuance of the permat,” sad MPCA s Lotthammer. “There were five
meetings,” continned Lotthammer, “including an in-person meeting in St.Paul, as well as maltiple phone calls, During these
meetings, EPA did engage and comment. and MPCA did make changes to the permit based on those comments.”

I s0, notes Fowley, the MPCA is required to have documented the EPA comments and provided responses to them, something
which he said it appears they failed to do.

Fowley concurs that the final version of the permit, released for comment m late summer of 2018, appears to have been an
improvement over the mitial draft, but said the oven the final version “reportedly was still defective.”

Fowley, who worked for decades on EPA permat issuance and review of state permits, sad the PolvMet permat lacks kev
components that are normally part of major permits, meluding calculations of the potential to exceed water quality standards,
He said those calculations, which must be done for cach type of pollutant, are normally included in the background attachments
to a permit but are nowhere to be found with the PolyMet permit. He saad given that the mining operation will discharge to
small streams, with very limted flow at tunes, the company’s water discharge permits need to be farly stringent.

MPCA officials have suggested that PolyMet has agreed to volantary internal measures to lmiat discharges as necessary, but
Fowley said voluntary measures are no substitute for aotual water quality standards i part because thev likelyv aren’t
enforceable at the federal level

Congressional inguiry
Fowley’s complaint to the Inspector General, if verified, bolsters suspicions first raised by Water Legacy legal counsel Paula

Maccabee fast month after MPCA documents she obtained through a public records request lunted that written EPA comments
may have been suppressed by top agency officials.
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The documents are consistent with Fowley’s contention that EPA officials had several concems with the permits being
proposed by the MPCA, including guestions about the water guality standards being apphied to the company’s water discharge
permmt. The notes also mndicated that EPA officials had expected to provide thewr usnal written comments, vet they never did.

“What happened?” asked Minnesota Fourth District Congresswoman Betty McCollum, who now has oversight over the EPA, n
a press statement on the issue last month. “The public deserves to know,” she added. ©1 intend to work with mv congressional
colleagues on the relevant House commuittees on this matter, because if the EPA 18 hiding mformation related to PolvMet, what
other critical information is being kopt from the American people? We must ensure that the EPA operates in a transparent
manner and that EPA scientists and professional staff can do their job of protecting husman health and safety without political
mierference.”

McCollom’s public statement came along with a request to the EPA for the comments developed by staff, which were
apparently suppressed. McCollum s office said this week that their request letter to the agency is still being formulated.

Maccabee said the latest revelations are disturbing. She noted that the FPA has traditionally served as a backstop for states that
fall too much under the thumb of major mdustries. That makes the suggestion that the EPA may now be coordinating with state
regulators to suppress critical views from its own staff troubling.

Maccabee said it appears that the EPA’s carcer staff are continming to try to do their jobs even under an administration that
appears hostile or mdifferent, at times, to environmental protection .

“Ti seems like the carcer professionals were plaving by the rules,” she saxd. “1 think we owe them a debt of gratitude. They did
their job despite enormously ditficnlt conditions.”

Admusirator seen as pro-mdustry
Cathy Stepp, who President Trump appointed as EPA’s Region V admunistrator in early 2018, 15 no stranger to controversy.

Wisconsin Gov. Scoit Walker appomted Siepp, a longtime home builder, to head that state’s Department of Natural Resources
back in 2010, According to Minnesota Public Radio, by the tme she left that job seven vears later, oritics charged she had left
her agency “in tatters following a tenure that mcluded declines 1w environmental enforcement actions, increased fees for state
parks, cuts to the agency’s science personnel and two moeidents of federal authonties intervening after manure from dawy farms
began to contaminate danking water in the northeastern part of the state.”

Fowley said some of the same trends are now being scen at the EPA, including a sharp drop i enforcement actions against
polluters.

In its first vear under the Tromp administration, the FPA, s #ts annual enforcement report, revealed that polluters were fined
just $1.6 billion m penalties in fiscal vear 2017 —— about a fifth of the $35.7 billion EPA penalties collected the vear prior, under
President Obama,



